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The Paths to Improve Carbon Market Rules under the Weak Global Control on

Total Emission: From the Perspective of Global Cap of Greenhouse Gases
Lyu Zhongmei' You Mingqing’
(1. Civil, Commercial and Economic Law School, China University of Political Science and Law,
Beijing 100088, China; 2. School of Law, Zhongnan University of Economics and Law,
Wuhan 430073, China)

Abstract: The atmospheric content for GHGs is public resources in that its use is competitive but not
exclusive, so the control on total emission is needed. The legal regime for the control on atmospheric
greenhouse gases (GHGs) has a conflict between global weak control and fragmented tight control on
the total emission. The global control on total emission went through a weakening process from the
Kyoto Protocol to the Paris Agreement. The Kyoto Protocol stressed total control but different degrees
for Annex I countries and non-Annex I countries. The Kyoto Protocol in fact adopted a partial tight
control on total emissions. Later negotiations abandoned this partial tight control on total emissions
because the total control was partial, and some countries thought the control was too tight for them. The
Paris Agreement is weak on the total control on emissions for market mechanisms in the following
aspects: Firstly, allowing members to nationally determine their own emission caps means that it is
impossible to set a cap at the global level. Secondly, the nationally determined emission caps do not

necessarily cover all sectors of the economy. Thirdly, members may set an emission cap that does not
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need the assistance of external markets. Fourthly, the nationally determined emission caps are
obligations of conduct instead of obligations of result. In contrary to the weakening of the total control
on emissions at the global level, some countries, regions, and sectors tightened their internal control on
total emissions. Currently carbon markets with such fragmented total control on emissions include
regional markets such as EU ETS, sector markets such as Carbon Offsetting Scheme for International
Aviation (CORSIA), national markets such the carbon markets of Korea, UK, and New Zealand, and
sub-national markets such as Western Climate Initiative (WCI) and Regional Greenhouse Gas Initiative
(RGGI). Fragmented control on total emissions affects the supply and demand, distorts the price,
discourages those under tight control, hampers the linkage among international and domestic markets,
and has negative impacts on the long-term effectiveness of the carbon market. China should take an
integrated approach to promote the development of international and domestic rules on the carbon
market. At the international level, China should promote the global total control on emissions and just
distribution of emission quotas, actively participate in the making of international rules, take a correct
position in the international market, develop regional carbon market through the Belt and Road Initiative
and other international cooperation mechanisms, and promote the development of rules on global carbon
market through the development of rules on regional carbon markets. Domestically, the development of
carbon market rules may take three phases: Phase one is from now on to 2025, the main work being the
making of administrative regulations and rules by the State Council and the incorporation of the goals of
carbon peaking and neutrality in relevant legislations. The second phase is from 2026 to 2035, the main
work being the making of Climate Law or Climate Change Law and making provision on carbon market
in the legislation. The third phase is from 2036 to 2060, the main work being to further develop rules on
carbon market. Distinction should be made between substantive rules and procedural rules. Substantive
rules are the core. Substantive rules should reflect Chinese initiatives and embody Chinese exploration
in developing rules for carbon market. China may use command-and-control rules, corrective taxes and
subsidies, and tradable permits to promote the performance of carbon market rules. Procedural rules are
corresponding facilitative rules and should be internationally compatible. Procedural rules mainly
include rules on the calculation of GHG emissions, the calculation of emission reduction,
reporting, registration in carbon market, and settling accounts.

Key words: the Paris Agreement; public resources; carbon market; carbon peaking; carbon

neutralization; global greenhouse gas
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